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REINSTATEMENT OF POLICY 


The policy carried by the insured which he allowed to lapse 
for non-payment of premium provided that within three 
months after default the insured, upon written application to 
the company and upon presentation of evidence of his then 
insurability satisfactory to the company, and upon payment 
of all premiums in default, could have his policy reinstated. 
An agent of the company, whose sole duty was to assist de- 
faulted policyholders in making application for reinstatement, 
called upon the insured and the latter testified that this agent 
told him that if he signed the application for reinstatement and 
paid the premium due, his policy would be reinstated. The 
application, which the insured signed, contained a similar pro- 
vision to the one in the policy above referred to. The insured 

Please Route to: eae told the agent that he had had an operation on one of his 
knees and that a further operation was necessary. 


Check for Defaulted Premium 


The insured’s check for the premium was sent along with 
the application for reinstatement to the home office of the 
company on July 17, 1939. The company learned of the opera- 
tion and wrote to the doctor who had performed the same. 
This doctor referred the company to another doctor who was 
in charge of the post-operative treatment and the company 
wrote three letters to this doctor, but received no replies. It 
then wrote to the insured asking his cooperation in procuring 
evidence as to his existing state of health, but the insured denied 
receiving this letter. On October 11, the company returned 
the insured’s check in a letter stating that it could not rein- 
state his policy. The evidence disclosed that during this period 
the insured was attempting to collect disability benefits under 
another policy, which was probably the reason for the failure 
of the second doctor to answer the insurer’s letters. 


Proof of Insurability 


The insured claimed that the letter refusing to reinstate the 
policy constituted a breach of contract and that he was en- 
titled to recover premiums paid by him on the policy. In 
Union Life Insurance Company v. Bolin, reported at ff 501,694, 
the Arkansas Supreme Court held that the right to reinstate- 
ment was a contractual right, but that a condition to that right 
as stated both in the policy and the application for reinsurance 
was that the insured furnish the company with satisfactory 
proof of his then insurability. This the insured failed to do 
and recovery was denied. The company’s detention of the 
insured’s check was warranted in view of its effort to obtain 
the information relative to insurability. 
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% UNITED STATES SUPREME COURT % 
ACTION 


The United States Supreme Court on January 6, 1941, denied 
certiorari in: 
American Lumbermens Mutual Casualty Company of Illi- 
nois v. Sutcliffe, Admx. d. b. n., et al. [9 Automobile 
Cases 63] 
Certiorari was granted in: 


Toucey v. New York Life Insurance Company. [4 Life 
Cases 200] 


*% NEGLIGENCE * 


(Other than Automobile) 


Landlord’s Liability—Where plaintiff, an employee of a tenant 
in a building leased by defendant landlords, sustained in- 
jury as the result of tripping over an iron fire-door guide 
situated in a hallway of the building, the court, in a suit 
brought to recover damages for the injuries sustained, dis- 
missed the petition. (Childers v. Speer et al., Ga. Ct. of 


App.) . . .7 401,886 


Injury to Licensee.—Plaintiff brought an action to recover 
damages for personal injuries sustained when he fell on a 
stairway in a building owned by defendant. Plaintiff had 
entered the building for the purpose of transacting business 
with a tenant, relative to securing employment with said 
tenant. The court held that a demurrer addressed to plain- 
tiff’s complaint was properly sustained, on the ground that 
plaintiff, a licensee, failed to allege wilful and wanton negli- 
gence on the part of defendant. (Leach v. Inman, Ga. Ct. 
of App.). . . 401,888. 


Fall of Radiator on Child.—Defendants’ motions for an in- 
structed verdict were held to have been properly overruled 
in a suit brought by plaintiff to recover damages for in- 
juries sustained when a radiator fell on him while he was 
playing in the back yard of the a building in which 


he lived and which was owned by defendants. (Cosmo v. 
Seegers et al., Ill. App. Ct.).. . 7 401,889. 


Fall Down Stairway.—In a suit brought by plaintiff to recover 
damages for injuries sustained as the result of a fall down a 
stairway in defendant’s building, plaintiff testified that as he 
proceeded down a corridor the structure and lighting thereof 
created an optical illusion that there was a door of some 
kind approximately where the stairway descended to the 
basement, which stairway, by reason of the above-men- 
tioned conditions, he did not see. The court ordered the 
lower court to enter judgment, upon condition of re- 
mittitur, on the verdict returned in favor of plaintiff. (Hay- 
man v. Union Corp., R. I. Supreme Ct.). . .] 401,898. 


Shadow Cast on Stairway.—Plaintiff, an invitee who was in- 
jured while descending a stairway leading from the second 
floor in a building owned by defendant, could not be held 
guilty of contributory negligence as a matter of law where 
the evidence showed that she had visited the second floor 
of the building only once after the installation of double 
doors which cast a shadow on the landing and stairs, 
thereby creating the dangerous condition complained of. 
(Moore et al. v. Marshall et al., Calif. Dist. Ct. of App.) 
.. 7 401,904. 


Bank’s Liability—The court reversed a judgment entered for 
laintiff, in a suit which arose when plaintiff failed to find 
is money in a safe deposit box which he had rented from 

defendant bank. Since the liability of the bank was neces- 
sarily dependent upon the culpability of its president and 
cashier who, in an action against them by the same plain- 
tiff, were adjudged not guilty of negligence, defendant bank 
was entitled to a directed verdict. (Bohmont v. Moore, Neb. 
Supreme Ct.).. . | 401,905. 


Customer Injured.—Defendants were found not liable in a suit 
brought by plaintiff to recover damages for injuries sus- 
tained as the result of a fire which started in a false ceiling 
while plaintiff was a customer in the store of defendant drug 
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company. The court held that plaintiff failed to show by a 
preponderance of the evidence that the negligence of de- 
fendants was the proximate cause of the fire. (Bartholo- 
mai v. The Owl Drug Co. et al., Calif. Dist. Ct. of App.) 
.. .§ 401,903. 


Hotel Guest Injured.—Plaintiff, a guest who was injured dur- 
ing a hotel fire when he attempted to escape through the 
window of his room, charged that defendant, owner of the 
realty, was negligent in failing to provide adequate means 
of escape Challe, stairways, etc.) from the building in 
case of fire. The court affirmed a judgment for defendant, 
holding that the inadequacies charged were not the proxi- 
mate cause of plaintiff’s injury. (Rose v. Rather, Miss. Su- 
preme Ct.)... 401,896. 


Theatre Patron Injured.—In a suit brought in Texas by plain- 
tiffs, husband and wife, to recover damages caused when 
plaintiff wife fell and sustained injuries while a patron ina 
theatre operated by defendant, the court held that testi- 
mony expressing expert opinions by witnesses who were 
not qualified as experts was erroneously admitted. (Farris 
et al. v. Interstate Circuit, Inc., U. S. é C. Ay teh ©)... 
{ 401,900. 


Injured in Theatre Parking Lot.—The trial judge was held to 
have erred in entering judgment on a verdict directed for 
defendant, in a suit brought by plaintiff to recover damages 
for injuries sustained when he fell into an open ramp while 
endeavoring to find his car in a theatre parking lot main- 
tained by defendant for the convenience of its patrons. 
(Martin v. Fox West Coast Theatres Corp. et al., Calif. Dist. 
Ct. of App.). . .[ 401,902. 


Pieces of Glass on Sidewalk.—In a suit brought by plaintiff, a 
minor, to recover damages for injuries sustained when he 
stepped upon a piece of glass on a sidewalk, the court held 
that it was a question for the jury to determine whether 
the glass in question was left on the street by defendants 
or whether plaintiff cut his foot on other glass left by other 
persons on the street. Judgment for plaintiff was affirmed. 
(Higgins et al. v. Miller, Tenn. Ct. of App.)...{ 401,891. 


Pedestrian Injured.—In a suit brought by plaintiff, seven years 
old, to recover damages for injuries sustained as the result 
of tripping over a water cutoff located from 18 to 21 inches 
from the edge of a sidewalk on which plaintiff was walking, 
the court held that the facts failed to justify a submission 
of the case to the jury and reversed a judgment entered 
for plaintiff. (City of Knoxville v. Baker, Tenn. Ct. of 
App.) . . .§ 401,892. 


Hose Line on Sidewalk.—Plaintiff, while alighting from his 
parked automobile, sustained injuries when he tripped over 
a hose line which was attached to a gasoline pump and 
lying on the sidewalk. In a suit brought to recover dam- 
ages for the injuries sustained, the court entered judgment 
in favor of the owner of the pump, holding that this de- 
fendant did not authorize any work which might reasonably 
be expected to create a danger and, therefore, was not liable 
for the act of a contractor’s servant. (Levy v. Socony- 
Vacuum Oil Co., Inc. et al., N. Y. Supreme Ct., App. Div.) 

..§ 401,895. 


Carrier’s Liability. —Plaintiff, while a passenger on defendant's 
train, was injured when a miscreant threw a stone against 
a_ window of the coach in which she was seated, causing a 
piece of shattered glass to fly in her eye. Ina suit brought 
to recover damages alleged to have resulted from defend- 
ant’s failure to send a physician to treat plaintiff at her 
home in pursuance of a promise by the conductor to do so, 
the court entered judgment for defendant carrier. (Ala- 
bama Great So. R. Co. v. Taylor, Miss. Supreme Ct.) 
{ 401,897. 


Fall into Cistern—In a suit brought by plaintiff to recover 
damages for injuries sustained when he fell into an open 
cistern located near the north end of defendant's railroad 
depot, a judgment entered for plaintiff was affirmed on 
appeal. (Missouri Pacific Railroad Co., Thompson, Trustee 
v. Ball, Ark. Supreme Ct.).. .{ 401,901. 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Arm Injury.—In a suit brought by plaintiff to recover dam- 
ages for an injury to his right arm caused when said arm 
was caught and mangled in the saws of a gin which de- 
fendant had installed for plaintiff’s employer, the court held 
that plaintiff’s petition failed to show liability on the part 
of defendant for the injuries sustained. (Lane v. The Mur- 
ray Co., Ga. Ct. of App.). . .] 401,887. 


Res Ipsa Loquitur.—Plaintiff brought suit in Illinois to re- 
cover damages for injuries sustained when a glass coffee 
maker filled with boiling water and coffee broke, badly 
burning her. The court affirmed a judgment n. o, v. en- 
tered for defendant, manufacturer of the coffee maker, 
holding that the doctrine of res ~ loquitur was inap- 
plicable to the facts of this case. (Brooks v. Hill-Shaw Co., 
U.S. C. C. A., 7th C.)...9 401,899. 


Operation of Lead Smelting Plant.—The operation of a lead 
smelting plant by defendant, in which raw lead was melted 
from old batteries, was held to constitute a permanent 
nuisance. The court entered judgment for plaintiff in a 
suit brought to recover damages to her property resulting 
from the operation of this plant on property adjacent to 
plaintiff's premises. (Green et al. v. Arnold, Tenn. Ct. of 
App.). . . 401,893. 


Practice and Procedure.—In a suit brought by plaintiff to 
recover damages for the wrongful death of his wife, the 
court held that where a plaintiff bases his action on the 
provisions of a foreign statute, he must be prepared to 
prove the same as any other fact, and cannot rely upon a 
presumption to the effect that its contents are the same as 
the law of the state wherein suit is brought. Judgment 
for plaintiff was reversed. (Clinchfield Railroad Co. et al. v. 
Dobson, Admr., Tenn. Ct. of App.). . . J 401,890. 


Sufficiency of Evidence.—Judgments entered for plaintiffs, 
husband and wife, in a suit brought to recover damages 
resulting from personal injuries suffered by the wife, were 
affirmed on appeal, the court holding that the finding of 
negligence on the part of defendant had abundant sup- 
port in the evidence. (Elsie Griffing v. Town of Brookhaven; 
LeRoy Griffing v. Same, N. Y. Supreme Ct., App. Div.)... 
q 401,894. 


* LIFE x 


Cancellation of Policies.—Policies issued by plaintiff insurer 
to one who had concealed the fact that he had been re- 
jected by other companies and refused reinstatement of 
one policy which had lapsed were ordered cancelled, such 
conduct amounting to fraud upon the insurer. (The Mac- 
cabees v. Tedeschi et al., N. J. Chance. Ct.)... 501,683. 


Insurance Trust.—The proceeds of policies which had been 
paid to the defendant under the terms of an insurance 
trust created by the insured prior to his death could not be 
reached by the receiver of the company for which the 
insured had served as president regardless of the fact that 
said company had issued checks in payment of the pre- 
miums on the policies, said checks having been charged 
to the insured’s account with the company and said account 
showing a balance in favor of the insured at the time of his 
death. (Vieth, Recr. of Commercial Oil Co. v. Chicago Title 
and Trust Co., Trustee, et al., Il. App. Ct.). . . 501,688. 


Change of Division Among Beneficiaries.—An attempted change 
of the division of the proceeds of a policy among the bene- 
ficiaries thereof was ordered to be carried out, the insured 
having acted reasonably in turning his policy along with a 
written request for the change over to the local agent to 
be sent by the latter to the home office. The policy did 
not reach the home office until the day after the insured 
died. (Hiler v. Equitable Life Assurance Society et al., N. J. 
Chane, Ct.)...f 501,684. 


Heirs’ Right to Policy Proceeds.—No right of action was 
stated where the tutrix of the alleged heirs of the deceased 
insureds failed to state that the heirs had been judicially 
recognized or that she had been judicially appointed to ad- 
minister the estates. (Conoway, Tutrix v. Unity Industrial 
Life Ins. Co., Inc., La. Ct. of App.). . . 501,691. 


Release of Claim under Policy.—In action for damages based 
on alleged fraud of defendant insurer in obtaining from 
plaintiff beneficiary a release of her claim under a policy 
on her daughter’s life, defendant was entitled to a nonsuit, 
plaintiff failing to allege that she had tendered or offered 
to tender back the amount paid her in consideration for 
the release. (Taylor v. Palmetto State Life Ins. Co., S. C. 
Supreme Ct.). . . 501,687. 


Validity of Release——Question as to validity of release, the 
insured’s guardian claiming that the insured was totally 
and permanently mentally incompetent at the time he sur- 
rendered his policy and executed the release, was properl 
left to the determination of the jury. (Cameron v. Benefit 
Assn. of Railway Employees, Wash. Supreme Ct.) . . .[ 501,697. 


Death from Blood Poisoning.—Death was held to be acci- 
dental within the meaning of the double indemnity provi- 
sions of four policies, the insured having contracted blood 
poisoning through an incision made in his arm for the pur- 
pose of relieving his high blood pressure, the entrance of 
the germs being unforeseen, unusual and unintended. (Zinn 
v. Equitable Life Ins. Co. of Iowa et al., Wash. Supreme 
Ct.). . .§ 501,696. 


Cause of Death.—Jury’s finding that insurer was not liable for 
double indemnity benefits was upheld, the death of the in- 
sured having resulted from a stroke before he fell into the 
river where his body was found. (Haugabrooks v. Metro- 
politan Life Ins. Co., Ga. Ct. of App.). . . ff 501,698. 


Accidental Death Not Proved.—Insufficiency of plaintiff’s evi- 
dence to establish her claim that the insured met his death 
by accidental means, there being no proof as to the manner 
in which death occurred, prevented her recovery of double 
indemnity benefits provided by the insured’s policy. (Nichols 
v. Mutual Life Ins. Co., Tenn. Ct. of App.). . .] 501,690. 


Accidental Death.—Evidence was held sufficient to warrant 
jury’s verdict in favor of plaintiff in action for double in- 
demnity benefits, the death of the insured having resulted 
after an operation had been performed to relieve a hernia 


which he had accidentally sustained. (Bankers Life Co. v. 
Nelson, Wyo. Supreme Ct.). . .[ 501,700. 


Disability Not Established.—The inability of the insured who 
was the managing head of a farming partnership to do 
manual labor around the farm was held insufficient to show 
that he was unable to do the material acts necessary to his 
regular business. (Mutual Life Ins. Co. of N. Y. v. King, 
Tenn, Ct. of App.).. . 501,692. 


Total Disability—An insured is deemed totally disabled within 
the meaning of an insurance policy when he is unable to do 
any of the material acts necessary for the transaction of his 
usual business or vocation. (Miceli v. The Equitable Life 
Assur. Society, Neb. Supreme Ct.). . . J 501,693. 


Disability Benefits—Jurisdictional Amount.—In an action for 
a declaratory judgment determining the liability of the in- 
surer to continue making disability payments, the only 
amount involved was the amount of accrued payments 
which were due and that amount being insufficient to satisfy 
the requirement as to jurisdictional amount, the order dis- 
missing plaintiff’s petition is affirmed. (The Mutual Life 
Ins. Co. of N. Y. v. Moyle et al., U.S. C. C. A, 4th C.) 

. 7 501,695. 


Motion Pictures as Evidence.—In an action whereby plaintiff 
insured sought to recover benefits provided in the event 
of his total and permanent disability, the court held it was 
error to exclude a motion pieture whereby defendant sought 
to prove that the insured wag performing hard physical 
labor at the time of the trial. (Metropolitan Life Ins. Co. 
v. Wright, Metropolitan Life Ins. Co. v. Larkin, Miss. Su- 
preme Ct.).. . 501,685, 501,686. 


Paragraph ({f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Defense on Policy Insufficient—The statement of the insurer’s 
defense to an action based on a policy was held insuffi- 
cient and the judgment entered in favor of the beneficiary 
was affirmed. (Kovae v. Modern Mutual Ins. Co., Ill. App. 

Ct.).. . 9 501,689. 


Proper Party to Action—In action to recover face value of 
industrial policies, the administrator of the deceased insured 
was the proper party to bring the action and the evidence 
was sufficient to show that proper proof of death had been 
furnished to the insurer. (Howell, Admr. v. John Hancock 
Mutual Life Ins. Co. of Boston, Mass., N. Y. Supreme Ct., 
App. Div.). . .f 501,699. 


% AUTOMOBILE 


Lending Car to Reckless Driver.—The court refused to extend 
the doctrine that an owner is liable to a third person who 
has been injured by his automobile which has been know- 
ingly placed in the hands of an incompetent person to a 
case where the car was lent to a ary reckless driver. 
(Bailey et ux. v. Simon et al., La. Ct. of App.)...{ 703,715. 


Driver Falling Asleep—A guest was injured when the driver 
of the truck in which she was riding fell asleep. The acci- 
dent occurred in Iowa and it was held that the driver’s act 
of falling asleep did not constitute reckless operation of a 
motor vehicle within the purview of the Iowa Guest Statute. 
(Bittner v. Corby, Neb. Supreme Ct.). . . J 703,707. 


Wilful Misconduct.—Defendant was attempting to pass a for- 
ward car when he noticed traffic approaching from the 
opposite direction. In his attempt to return to the right 
side of the road, his car skidded and the collision in which 
plaintiff, his guest, was injured ensued. The evidence was 
insufficient to sustain a charge of wilful misconduct and 
ar was denied recovery for his injuries. (Shipp v. 

ough, Calif. Dist. Ct. of App.).. .§ 703,709. 


Car Sliding Down Hill.—Plaintiff was injured when the car in 
which she had accepted an invitation to ride as a guest was 
left unattended by defendant, the driver, and slid down a 
hill, throwing her from the car to the pavement. Plain- 
tiff was denied recovery for injuries received, the court 
holding that at the time of the accident she was a guest. 
(Frankenstein v. House, Calif. Dist. Ct. of App.).. . 703,710. 


Appearance of Intention To Stop at Intersection—As defend- 
ant approached an intersection, he slackened the speed of 
his car and gave the driver approaching on the intersection 
through street the impression that he was going to stop in 
obedience to the stop sign. When he did not, a collision 
ensued and an occupant in the other car was injured. The 
court properly refused to enter a judgment non obstante 
veredicto at the instance of defendant.and the verdict in 
favor of the injured person was upheld. (DeVries v. Owens, 
Mich, Supreme Ct.). . .§ 703,721. 


Collision at Intersection.—Plaintiff’s negligence in failing to 
stop at a stop sign and enter the intersection in the usual 
and customary manner combined with the negligence of 
defendant in operating his automobile at an excessive speed, 
and both drivers were denied recovery for property dam- 
ages sustained in the ensuing collision. (Engle v. Miller, 
Tenn, Ct. of App.). . . § 703,730. 


Truck Skidding at Intersection—The court properly ruled as 
a matter of law that plaintiff was not guilty of contributory 
negligence, the evidence disclosing that plaintiff had re- 
alized that defendant would not be able to stop his truck 
at the intersection and had attempted to avoid the acci- 
dent by driving his truck off the side of the road. (Hughes 
v, Wallace, Wash. Supreme Ct.). . . J 703,739. 


Collision at Intersection.—After stopping in obedience to a stop 
sign at an intersection, plaintiff drove into the intersection 
where his car was struck by defendant’s rapidly driven auto- 
mobile. The jury’s verdict, holding defendant responsible, 
was affirmed on appeal. (McMillan v. Butler, N. C. Su- 
preme Ct.)...¥ 703,743. 
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Truck Parked on Highway.—Plaintiff was injured and her au- 
tomobile destroyed when her car was struck by an appr i 
vehicle as it was returning to its position after swerving 
away from defendant’s parked truck. The court submitted 
only her principal theory of the case to the jury and, since 
she requested no further instructions, the court refused to 
disturb the jury’s finding in favor of the defendant. (Sloan 
v. Southern States Co., Inc., Okla. Supreme Ct.). . .[ 703,737. 


Men Changing Tire Struck by Car.—Judgment against de- 
fendant association for damages sustained by plaintiff who, 
along with his son, was struck by a car driven by an 
agent Of the association as they were changing a tire on 
their truck was affirmed on appeal, the question as to 
agency and contributory negligence having been proper 
submitted to the jury and resolved in favor of plaintiff. 
(Ellenberger v. Fremont Land Co. et al., Ore. Supreme Ct.) 

. 703,740. 


Collision on Curve.—Judgment for plaintiff in an action to 
recover damages on account of the death of two persons 
resulting from a collision with defendants’ truck on a curve 
was reversed and a new trial ordered because of error 
committed by the trial judge in admitting certain evidence 
and in instructing the jury. (Sweasey, Admr. v. Valley 
Transport, Inc. et al., Wash. Supreme Ct.). . .] 703,742. 


Approaching Vehicles Collision.—Plaintiffs, husband and wife, 
instituted suit to recover damages which resulted when the 
car in which they were traveling was struck at an inter- 
section by defendant’s approaching automobile. The hus- 
band, who was driving the car, was denied recovery on the 
finding that he was guilty of contributory negligence. The 
jury’s verdict in favor of his wife was, however, upheld. 
(Holman v. Nally; Nally v. Holman, Tenn. Ct. of App.) 
.. .§ 703,716. 


Approaching Vehicles Sideswiping.—Plaintiff was properly de- 
nied recovery for damages sustained when his automobile 
was sideswiped by defendant’s approaching truck. The evi- 
dence showed that he drove over the crest of a hill at a 
speed of 50 miles an hour in the center of the road. (Riess 

v. Long, lowa Supreme Ct.). . .§ 703,724. 


Three Vehicle Collision—In an action for damages for the 
death of plaintiff's intestate as the result of a three-way 
collision which occurred when defendant’s intestate at- 
tempted to pass a car at a time when a truck was approach- 
ing from the opposite direction, judgment for plaintiff was 
afhrmed, there being no error in the instruction given the 
jury nor in the court’s rulings on the evidence. (Babcock, 
Admr. v. Gray, Admr., Ore. Supreme Ct.).. . 703,741. 


Attempt To Pass Truck.—Before attempting to pass a truck 
which was traveling in the street car tracks, plaintiff, who 
was driving between the curb and the tracks in the same 
direction as the truck, sounded his horn and flicked his 
lights. When the truck turned to the right, the automo- 
bile was struck. Because the issue of contributory negli- 
gence was one preeminently for the determination of the 
jury, it was held error to grant a new trial after a verdict 
for plaintiff. (Lehman v. Hannah et al., Ill, App. Ct.)... 
{ 703,723. 


Trailer Backed Over Mechanic’s Foot—While plaintiff was 
working under a car in his automobile repair shop, de- 
fendant’s trailer was backed over his foot. Defendant was 
held responsible, the jury finding, in effect, that defendant’s 
employees were negligent and plaintiff was not contributorily 
negligent. The verdict was supported by the evidence. 
(Chattanooga Welding and Machine Co. v. Bell, Tenn. Ct. 

of App.).. .] 703,728. 


Pedestrian Struck by Taxicab.—Plaintiff was denied recovery 
for injuries sustained when he was struck by a negligently 
driven taxicab, the jury finding him contributorily negligent 
in crossing the street at a point away from an intersection. 
The fact that he exercised proper lookout for his own 
safety did not alter the decision. (Getzwiller v. Fergeson, 
Tex. Ct. of Civ. App.)... 703,718. 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Contributory Negligence of Pedestrian.—Although plaintiff, a 
pedestrian, testified that defendant moved out of his lane 
of traffic and struck her, there was strong evidence to the 
contrary and testimony which indicated that plaintiff stepped 
into the path of the approaching car. It was held that a 
verdict finding plaintiff free of contributory negligence was 
ogemnes the weight of the evidence. (Ida Dewey v. Perkins; 

lenn Dewey v. Same, Mich. Supreme Ct.). . . [| 703,722. 


Minor Pedestrian Injured—The infant plaintiff was injured 
while crossing a street in the middle of the block. In the 
resulting damage suit, it was error to permit defendant’s 
counsel to interrogate the child’s mother regarding instruc- 
tion she had given the child to cross the street only at 
intersections. (Sandy et al. v. Wicks, N. Y. Supreme Ct., 
App. Div.). . . | 703,725. 


Pedestrian Injured Crossing Street.—After verdicts in favor of 
plaintiffs for damages for personal injuries and loss of 
services which resulted when one of them was struck, while 
crossing the street, by a taxicab, a new trial was ordered. 
An expert witness was permitted to testify to complaints 
made by the injured plaintiff when he examined her for the 
purpose of testifying and not for the purpose of treatment. 
(Slacke et al. v. Yellow Taxi Corp., N. Y. Supreme Ct., 
App. Div.). . .] 703,726. 


Truck Backed Over Small Child.—Plaintiff’s intestate, a small 
boy, was killed when run over by defendant’s truck, which 
was backing up on private property. Holding the implied 
finding of the jury that the boy was not a trespasser upon 
the property to be against the weight of the evidence, the 
appeal court reversed a judgment in favor of plaintiff and 
ordered a new trial. (Jones, Admr. v. Good Roads Engineer- 
ing & Construction Co., Inc., N. Y. Supreme Ct., App. Div.) 
.. §1 703,727. 


Respondeat Superior.—An approaching vehicles collision and 


a rear-end collision was proximately caused by the negli- 
gence of the intoxicated occupants of an automobile owned 
by appellant. Appellant had entrusted the car to a sales- 
man to contact a prospective purchaser and said salesman, 
together with his two companions, went on a drinking 
orgy. Appellant was held responsible for damages sus- 
tained in the accident. West Virginia law was applied. 
(Crockett v. U. S. of America; Same v. McElroy et al., U. S. 
C. C.A., 4th C.).. . | 703,731. 


Employee’s Use of Own Car.—Defendant’s employee used his 
own car to and from leases where he ran oil for defendant 
and was regularly paid a certain sum by defendant for its 
upkeep. Defendant was held responsible for said employee’s 
negligent use of the car. Litigation arose in Oklahoma. 

id-Continent Pipe Line Co. v. Whiteley, U. S. C. C. A., 
10th C.)...9 703,733. 


Status of News Carrier.—Plaintiff was injured through the neg- 
ligent operation of a motorcycle owned and operated by 
one of defendant’s news carriers. Defendant claimed that 
the news carrier was an independent contractor, but there 
was evidence from which it could be inferred that defend- 
ant had reserved the right to control the method, time, 
manner and means of the carrier’s work. It was, therefore, 
error to direct a verdict in favor of defendant. (Hampton 
v. Macon News Printing Co., Ga. Ct. of App.).. . 703,735. 


Sole and Unconditional Ownership.—Turning over an insured 
car to a dealer for demonstration to prospective pur- 
chasers was held not to violate the stipulation in a contract 
of insurance against change of interest in the insured prop- 
erty. The insured’s interest remained sole and uncondi- 
tional. (Providence Washington Ins. Co. v. Pass, for use etc., 
Ga. Ct. of App.)...{ 703,717. 


Joinder of Liability Insurer—An injured bus passenger and 
her husband joined the bus company’s liability insurer, 
which was obligated to pay any final judgment against the 
bus company, an interstate carrier, in their suit for dam- 


ages. In dismissing the insurance company, the court helc¢ 
that the Louisiana Direct Action Statute was re ig 
to cases involving interstate carriers. (Grier et al. v. Tri- 


State Transit Co., U. S. Dist. Ct., W. D. of La.). . . 703,719 


Cancellation of Insurance Policy.—An insurer’s agent agreed 
that the insurance covering insured’s trucks would remain 
in force until insured had transferred its insurance to an- 
other company. At the time of the accident in which one 
of the trucks was involved, the insured had not procured 
other insurance and it was held that the insurer remained 
liable under its policy. Litigation arose in Florida. (Con- 
tinental Casualty Co. v. Giller Concrete Co., Inc. et al.; Giller 
Concrete Co., Inc. v. Continental Casualty Co., et al., U. S. 
C. C.A., 5th C.). . .§ 703,732. 


Misrepresentations in Procuring Insurance.—Phaintiff sought 
the cancellation of an insurance policy claiming that it 
had been issued upon fraudulent misrepresentations. A 
third person had procured the insurance and the policy was 
issued to the insured without any written application by the 
insured and without inquiries. Plaintiff was denied the re- 
quested relief, the court holding that there could be no 
misrepresentation where there was no representation. (Mer- 
cer Casualty Co. v. Lewis et al., Calif. Dist. Ct. of App.) 
ae 703,748. 


Side of Train Struck.—Plaintiff was denied recovery for dam- 
ages sustained when he drove his automobile into the side 
of a train on a railroad crossing, the court holding him con- 
tributorily negligent as a matter of law. (Negretti v. The 
Baltimore and Ohio R. R. Co., Md. Ct. of App.).. .[ 703,712. 


Railroad Crossing Collision —After waiting for the passage of 
a northbound train, plaintiffs’ parents entered the crossing 
in their car in the path of a southbound train. It was 
error to rule as a matter of law that those responsible for the 
operation of train were not negligent and that the negli- 
gence of the driver of the car was imputed to the other 
occupants in plaintiffs’ suit to recover for the wrongful 
death of their parents. (Boellaard et al. v. Crabbe et al., 
Calif. Dist. Ct. of App.). . .] 703,738. 


Failure To Toll Bell on Locomotive.—In a suit brought by 
plaintiff to recover for the wrongful death of her husband 
who was killed in a railroad crossing collision, it was 
held error to instruct the jury, in effect, that if the train’s 
whistle was blown it was not necessary that its bell be 
tolled, and the jury’s verdict in favor of the railroad could 
not be upheld. A tolling of the bell was required by 
statute. (Chandler v. Pollard, Recr., Ga. Ct. of App.)... 
1 703,746. 


Bus Passenger Injured.—Plaintiff was injured when he fell as 
a result of stepping upon a loose bolt on the floor of the 
bus in which he was a passenger. Because there was no 
evidence that the bolt had been on the floor of the bus a 
sufficient length of time so that the defendant bus company, 
in the exercise of proper care in inspecting the bus, should 
have discovered it, plaintiff was denied recovery. (Kunz v. 
The Connecticut Co., Conn. Supreme Ct. of Err.). . .| 703,714. 


Bus Passenger Thrown from Seat.—Plaintiff was thrown from 
her seat in defendant’s bus when the driver, in an attempt 
to avoid a car ran the bus off the road and into a power 
line pole. Defendant was held responsible, the evidence 
being sufficient to justify an inference that the bus was not 
under proper control and was operated at an excessive 
speed and that the driver of the automobile was not negli- 
gent. on Coach Co. v. Brookins, Tenn. Ct. of App.) 


Counterclaim Against Federal Government.—It was held that, 
although defendant could not originally sue the United 
States for damages resulting from a collision between a 
mail truck and a motor vehicle owned by defendant, de- 
fendant could maintain a counterclaim for its damages in the 
suit brought by the government to recover its damages. 
(U. S. of Amer. v. Dugan Bros., Inc. et al., U. S. Dist. Ct., 
E. D. of N. Y.)...9 703,713. 
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Wrongful Death Action.—Contributory negligence of one bene- | 
ficiary does not defeat an entire wrongful death action | 


AUTOMOBILE—Continued 
Damages Recoverable Under Survival Statute.—Since there 


was no possibility of a suit under the death acts by the 
relatives of decedent, decedent’s administratrix was entitled 
to recovery for loss of earning power during decedent's 
normal life expectancy, and was not limited to a claim for 
damages occurring between the time decedent was struck 
by defendant’s car and the time of his death. (Kriesak, 
Hane, v. Crowe, U. S. Dist. Ct., M. D. of Pa.)...§ 703,736. 


Venue of Action.—It was claimed that a certain defendant was 


joined in a suit arising out of an automobile collision for 
the sole purpose of establishing venue in the county where 
suit was brought and that she did not in fact reside in that 
county. The appeal court affirmed the lower court’s re- 
fusal to change the venue for the reasons that there was 
sufficient evidence to sustain its ruling and that there was 
no claim that a cause of action had not been stated against 
the defendant in question. (Taff v. Goodman et al., Calif. 
Dist. Ct. of App.). . . 703,711. 


and thereby deprive the innocent beneficiaries of the com- 
pensation which is provided for by statute. (Lindley, Jr. v, 
Sink, Admr., Ind. Supreme Ct.) . . .] 703,720. 


Right To Recover for Wrongful Death.—Plaintiff was granted © 


recovery for the wrongful death of her husband in a 
railroad crossing collision, the court holding that the jury 
was authorized to find that the evidence adduced by defend- | 
ant was insufficient to overcome the presumption of the” 
legality of the marriage of plaintiff to the decedent. (At- 
lanta, Birmingham & Coast R. Co. v. Thomas, Ga. Ct. of 
App.) .. .¥ 703,734. 


Absence of Eye Witnesses.—The drivers of two automobiles 


died as a result of an accident. There were no eye wit- 
nesses, but the physical facts were examined by the court. | 
Believing that issues were presented for the determination 
of the jury, the appeal court reversed a judgment entered” 
upon a nonsuit. (National Automobile Ins. Co. v. Cunning- 


ham, Calif. Dist. Ct. of App.). . . | 703,708. 
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